o 5 STATE OF CONNECTICUT
:'w ) DEPARTMENT OF ENVIRONMENTAL PROTECTION
2 m 79 ELM STREET HARTFORD, CT 06106-5127

OFFICE OF ADJUDICATIONS

IN THE MATTER OF : APPLICATION NO.192-0300

WATERBURY GENERATION, LLC/
FIRST LIGHT POWER RESOURCES
SERVICES, LLC : AUGUST 26, 2008

PROPOSED FINAL DECISION

Waterbury Generation LLC (the applicant) has applied to the Department of
Environmental Protection for a New Source Review permit to construct and operate an
approximately ninety-six megawatts, simple cycle, combustion turbine, peaking facility to be
located at 725 Bank Street in Waterbury. The DEP issued a tentative determination to approve
the permit application and staff has prepared a revised draft permit that would authorize the

proposed activities.

A hearing on this application was commenced on August' 11, 2008 and continued to
August 14, 2008 in Hartford. An evening hearing was also held in Waterbury on August 12,
2008, for the purpose of receiving public comment on the application. The parties to this
proceeding are the applicant, DEP staff and several intervening neighborhood groups.

The parties have filed the attached Agreed Draft Decision for my review and
consideration. Regs., Conn. State Agencies 822a-3a-6(1)(3)(A). | have reviewed this submission
and the record, including documentary evidence and testimony presented during the hearing by

the parties; | have also considered public comments presented during the hearing.

! These dates are corrections to the original Proposed Final Decision, which referenced April hearing dates.
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Following this review of the record and consideration of the facts and relevant
Jaw in this matter, I find that the application complies with the applicable statutes and
regulations. General Statutes §22a-174; Regs., Conn. State Agencies §§22a-174-2 and
22a-174-3. Furthermore, I find that the applicant has satisfied the enhanced notification
and public participation goals of the DEP Environmental Equity Policy. The parties’
submission satisfactorily conveys the factual findings and legal conclusions necessary to
support my conclusion. I therefore adopt their Agreed Draft Decision as my proposed

final decision.

The applicant has demonstrated that the construction and operation of its
proposed facility would comply with permit terms and conditions and would not

adversely impact air quality. I therefore recommend issuance of the revised draft permit.

%an F. Dell
Hearing Officer



STATE OF CONNECTICUT
DEPARTMENT OF ENVIRONMENTAL PROTECTION

IN THE MATTER OF: : APPLICATION NO. 200702204

APPLICATION OF WATERBURY

GENERATION LLC :
FIRSTLIGHT RESOURCES SERVICES, : AUGUST 25, 2008
LLC
AGREED DRAFT DECISION
INTRODUCTION

Pursuant to § 22a-3a-6(1)(3)(A)(ii) of the Rules of Practice of the Connecticut
Department of Environmental Protection (the “DEP”), the Applicant, by its agent, FirstLight
Power Resources Services, LLC, as an agent for Waterbury Generation LLC (“WatGen” or the
“Applicant”); together with the DEP Bureau of Air Management; and the Intervening Parties,
The Brooklyn Neighborhood Association, The Hopeville Neighborhood Association, The
Mohawk Park Civic Club, The Town Plot Neighborhood Association, Gilmartin Community
Club, Connecticut Coalition for Environmental Justice, Power Without Pollution Coalitiqn and
The Waterbury Neighborhood Council (the “Intervenors™), hereby respectfully submit this
Agreed Draft Decision in resolution of the above-captioned application matter. The proposed
Draft Permit, submitted by the DEP Bureau of Air Management for the record as Exhibit DEP-
17-Revised, is acceptable to all parties and is attached hereto as Exhibit A.

Furthermore, the Appiicant, the Intervenors and the DEP Bureau of Air Management
waive all objections to the adoption of the Agreed Draft Decision as the Hearing Officer’s
proposed Final Decision and waive all rights to file exceptions with the Commissioner pursuant
to the DEP Rules of Practice R.C.S.A. § 22a-3a-6(y), including the 15-day period normally
allowed to file exceptions. The Parties urge the Hearing Officer and the Commissioner to issue

the Final Decision and Final Permit as expeditiously as possible.



SUMMARY

FirstLight Power Resources Services, LLC, as an agent for Waterbury Generation LLC
(“WatGen” or the “Applicant™) applied to the Department of Environmental Protection (“DEP”)
Bureau of Air Management for a New Source Review Permit (the “Permit”) to construct and
operate an approximately 96 megawatts (“MW”) simple-cycle LMS100 PA combustion turbine
generating peaking facility in the City of Waterbury at 725 Bank Streét (the “Facility”). See,
APP-1 and DEP-2 through 2F. An associated 115 kilovolt (“kV”) transmission line tap to
interconnect to the electric grid, as well as the location of the Facility, has already been approved

by the Connecticut Siting Council. See, APP-10.
DECISION

NEW SOURCE REVIEW APPLICATION

Statutory and Regulatory Background

As required by the federal Clean Air Act (CAA), the U.S. Environmental Protection
Agéncy (EPA) has established national ambient air quality standards (NAAQS) that reflect the
acceptable concentrations of specific pollutants that protect the public health and welfare. 42
USC § 7409. The NAAQS, which are based on annual and various ofher shorter term averaging

intervals, have been established for six air pollutants known as "criteria pollutants." These are:
sulfur dioxide (SO,), particulate matter less than or equal to ten microns in diameter (PM;o) and
less than and equal to 2.5 microns in diameter (PM s), nitrogen dioxide (NO,), carbon monoxide
(CO), ozone (03), and lead (Pb). 40 CPR § 50.4 - 50.13. Connecticut has adopted regulations to
require permits for stationary sources of these and other regulated air pollutants. R.C.S.A. § 22a-
174-3a.

The CAA establishes a joint federal and state program to control air pollution and to
protect the public health and welfare, including regulatory requirements to ensure that the

ambient air quality as impacted by existing and new sources of pollution comply with the



NAAQS. Each state is required to designate air quality control regions' defined by the EPA and
may adopt a state implementation plan (SIP) that establishes criteria pollutant emissions
limitations and procedures to implement, maintain, and enforce the NAAQS for those designated

regions. 42 USC § 7410(a)(2)(A)-(L).

The NAAQS are implemented, in part, through two different programs. The first is a
 federal program to regulate air pollution in "attainment” or "unclassifiable" areas. 42 USC

§8§ 7470-7479. The purpose of this program is the "prevention of significant deterioration”

(PSD) of air quality in attainment areas. The program also ensures that economic growth "will
occur in a manner consistent with the preservation of existing cieari air resources . . . ." 42 USC

§ 7470. The federal regulations that implement this program call for certain pre-construction
permit requirements for new major stationary sources or modifications. 42 USC §§ 7470-7492.
The program also establishes PSD increments, which represent the maximum allowable increase
in the concentration of certain air pollutants above baseline concentrations established under the -

Clean Air Act. 40 CFR § 52.21; see R.C.S.A. §22a-174-3a(k), Table 3a(k)-2.

Under the PSD regulations, major new sources and modifications must determine and use
the "best available control technology” (BACT)? to minimize emissions of pollutants from a
source that might otherwise exceed the applicable significance levels established by the PSD
program. 42 USC § 7475(a)(4); 40 CFR § 51.21()(2); § 22a-174-3a(k). Applicants are also

required to evaluate the impacts from the proposed source combined with other sources and

Air quality control regions are designated as:

(1) non-attainment, any area that does not meet (or that contributes to ambient air quality in a nearby
area that does not meet) the national primary or secondary ambient air quality standard for the
pollutant,

(ii) attainment, any area {other than an area identified in clause (i)) that meets the national primary or

secondary ambient air quality standard for the pollutant, or

(iit) unclassifiable, any area that cannot be classified on the basis of available information as meeting
or not meeting the national primary or secondary ambient air quality standard for the pollutant. 42
USC §7407(d)(1)XA).

BACT is defined as "an emission limitation ... based upon the maximum degree of reduction for each
applicable air pollutant emitted from any proposed stationary source ... which the commissioner, on a case-
by-case basis, determines is achievable in accordance with section 22a-174-3a of the Regulations of
Connecticut State agencies. BACT may include, without limitation, the application of production
processes, work practice standards or available methods, systems, and techniques, including fuel cleaning
or treatment, the use of clean fuels, or innovative techniques for the control of such air pollutant.” R.C.S.A.
§22a-174-1(15).





































































































































































APPENDIX A, continued

(B) A description of the monitoring equipment design, proposed monitor location and

(©

()

sampling site location. “This description should include, but is not limited to,
facility schematics and engineering drawings of the monitoring and sample probe
locations, data acquisition system specifications, analytical monitoring technique
and sampling system design;

An explanation of the performance specification testing to be conducted by the
owner or operator as required by subdivision (4) of this subsection; and

A quality assurance plan including procedures for calibration, calibration drift
determination and adjustment, preventative maintenance, data recording,
calculation, audits and corrective action for monitoring system breakdowns.

4 Performance specifications and quality assurance requirements. The owner or operator of
any source required to install, operate and maintain CEM equipment pursuant to this section
shall meet the following performance specifications and quality assurance requirements:

(A)

(B)

The applicable performance specifications and quality assurance requirements of
40 CFR 60 Appendices B and F, unless the source is subject to 40 CFR 75, in
which case the owner or operator shall meet the applicable performance
specifications and quality assurance requirements of 40 CFR 75;

For opacity CEM equipment, the following quality assurance requirements:

() Calibration shall be adjusted whenever the daily zero or upscale
calibration exceeds plus/minus two percent (+ 2%) opacity;

(ify  Data shall be invalid for caleulating data availability in accordance with
subdivision (5) of this subsection if the zero or upscale calibration value
exceeds either the reference zero or the upscale calibration value recorded
during the most recent clear-path calibration by plus/minus two percent (+
2%) opacity for five (5) consecutive days or plus/minus five percent (+
3%) opacity on any single day. The period of invalid data begins with
either the fifth consecutive occurrence of a drift value exceeding
plus/minus two percent (+ 2%) opacity or with the last daily check
preceding the single occurrence of a drift value exceeding plus/minus five
percent (£ 5%) opacity. The period of invalid data shall end when a
calibration drift check, conducted afier corrective action, demonstrates that
reliable monitoring data is being generated,

(il  Quality assarance audits shall be conducted during each calendar quarter
in which the source operates,



(©

- (iv)

)

APPENDIX A, continued

The commissioner shall be notified, in writing, no fewer than thirty (30)
days prior to the initially proposeci quahty assurance audit, and

Quality assurance andits shall be conducted in accordance with the
procedures contained in "Performance Audit Procedures for Opacity
Monitors," EPA Document No. 450/4-92/010, dated April 1992, If EPA
promulgates quality assurance procedures in 40 CFR 60, Appendix F,
quality assurance audits shall be conducted according to such procedures,
If either EPA Document No. 450/4-92/010 or subsequently promulgated
procedures in 40 CFR 60, Appendix F, as applicable, does not contain

- audit procedures for the opacity CEM selected by the owner or operator,

the owner or operator shall, in writing, propose audit procedures to the
commissioner for review and written approval at least thirty (30) days
prior to the initial opacity CEM audit; and

If the resulis of a quality assurance audit fail to conform to the quality assurance
requirements of subparagraph (B) of this subdivision, such opacity CEM data
shall be deemed invalid by the commissioner, and the owner or operator will be
deemed to have failed the guality assurance audit. Data collected after any failed
quality assurance audit shall be invalid for calculating percent data availability in
accordance with subdivision (5)(A) of this subsection.

(5)  Data availability.

(A)

The owner or operator of any source required to install, operate and maintain
CEM equipment in accordance with this section shall meet the following data
availability requirements on an emission limitation-specific basis:

®

(i)

(i)

While the source is operatmg, the owner or operator shall operate required
CEM equipment pursuant to section 22a-174-7(b) of the Regulations of
Connecticut State Agencies, and allowable periods of missing data shall
apply only to periods of deliberate shutdown allowed by section 22a-174-
7(b) of the Regulations of Connecticut State Agencies, unavoidable
system maifunction or as otherwise provided under this subdivision,

Except as provided in subparagraphs (B) and (C) of this sub'division, for
opacity emissions, data shall be available for no less than ninety-five
(95%) of the total operating hours of the source in any calendar quarter,

Except as provided in subparagraphs (B) and (C) of this subdivision, for
air pollutant emissions other than opacity, data shall be available for no
less than ninety percent (90%) of the total operating hours of the source in
any calendar quarter, and



% Data Avallability (
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APPENDIX A, continued

(iv)  Petcent data availability shall be calculated using the following equation:

Unit Operating Time-Monitoring Downtime ¥100
Unit Operating Time :
where:

Unit operating time = total hours of source operation at any level during the
calendar quarter.

Monitoring downtime = total hours of source operation at any level during the
calendar quarter where either no CEM equipment data was -
collected or the CEM equipment data was invalid. Such
periods include, but are not limited to, quality assurance
activities such as calibration, preventative maintenance, and
calibration drift exceedances or quality assurance audits
that result in invalid data.

The commissioner, in writing, may exempt the owner or operator of a source from
the minimum data availability requirements of subparagraphs (A)(ii) and (A)(iv)
of this subdivision if such source is equipped with properly operating opacity
CEM equipment, and the source is operated less than or equal to five hundred
four (504) hours in the calendar quarter, :

The commissioner, in writing, may exempt the owner or operator of a source from
the minimum data availability requirements of subparagraphs (A)(iii) and (A)(iv)

- of this subdivision if such source is equipped with properly operating gaseous

CEM equipment, and the source is operated less than or equal to three hundred
thirty-six (336) howss in the calendar quarter,

To obtain an exemption under subparagraphs (B) or (C) of this subdivision, the

owner or operator of the source shall submit the following information to the
commissioner within thirty (30} days following the last day of the calendar
quarter for which the exemption is sought:

() A request for an exempzion for a specified calendar quarter,
(ii)  The actual operating hours of the source during the calendar quarter, -

(i)  The duration of and nature of the CEM equipment breakdowns, repairs or
adjustments made during the calendar quarter, and

(iv)  The actual data availability achieved dﬁring the calendar quarter,



APPENDIX A, continned
(d) Record keeping and reporting.

(1)  The commissioner may, by written notice, require the owner or operator of any source to
create, maintain and submit data, records or reports of monitoring data and other information
deemed necessary by the commissioner to evaluate compliance with chapter 446¢ of the
Connecticut General Statutes and regulations promulgated thereunder. Such information shall be
recorded, complied and submitted on forms furnished or prescribed by the commissioner, The
written notice shall provide the data by which such data, records or reports shall be submitted to
the commissioner. : ‘

{2)  Any document, data, plan, record or report required to be submitted to the commissioner
by this section shall include a certification signed by a responsible corporate officer or a duly
authorized representative of such officer, as those terms are defined in subdivision (2) of
subsection (b) of section 22a-430-3 of the Regulations of Connecticut State Agencies, and by the
individual or individuals responsible for actually preparing such document, each of whom shall
examine and be familiar with the information submitted in the document and al} attachments
there, and shall make inguiry of thase individuals responsible for obtaining the information to
determine that the information is true, accurate and complete, and each of whom shall certify in
writing as follows: '

"I have personally examined and an familiar with the information submitted in this
document and all attachments thereto, and 1 certify that based on reasonable
investigation, including my inquiry of those individuals responsible for obtaining the
information, the submitted information is true, aceurate and compiete to the best of my

knowledge and belief. I understand that any false statement made in the submitted

~ information may be punishable as a criminal offense under section 22a-175 of the

~ Connecticut General Statutes or, in accordance with section 22a-6 of the Connecticut
General Statutes, under section 53a-157b of the Connecticut General Statutes, and in
accordance with any other applicable statute." '

(3)  The owner or operator of any source subject to the provisions of chapter 446¢ of the
Connecticut General Statutes and regulated adopted thereunder shall maintain all data, document
and reports required by this section in a legible and comprehensible form for at least five (5)
years from the data such data, document or report is created.

(4)  Each calendar quarter, the owner or operator of any opacity CEM equipment required
pursuant to this section shall submit the following information to the commissioner;

(A)  The data obtained through such equipment during the preceding calendar quarter
that is required to determine compliance with an emission limitation or standard;

{B) A summary of such data;

(C) A copyof the quality assurance audit conducted for that calendar quarter; and



APPENDIX A, continued

(D) A summary of all corrective actions taken in response to a failed CEM equipment
audit,

(5) Submissions made to comply with subdivision (4) of this subsection shall be made no
later than thirty (30) days following the end of each calendar quarter.

(e} The commissioner may exempt an owner or operator of a source subject to this section
from the requirements of this section as they apply to a particular air pollutant if such owner or
operator demonstrates in writing, for the commissioner's written approval, that such source is
physically incapable of violating any applicable requirement for such air pollutant set forth in
chapter 446¢ of the Connecticut General Statutes and regulations promulgated thereunder.

1) Upon written notice in the form of a permit or order to an owner or operator of a source
granted an exemption under subsection (e) of this section, such owner or operator shall install,
operate and maintain CEM equipment in accordance with such notice if!

(1) The commissioner determines there is repeaied noncompliance with section 22a~174-18
of the Regulations of Connecticut State Agencies;

{2) - Operation of the subject source has interfered with or is likely to interfere with the
attainment or mainteriance of ambient air quality standards, create a health hazard or create a
nuisance; or

(3)  The source has been altered or the operations of the source have changed such that
subsection (e) of this section is no longer applicable.



Appendix B: SOURCE STACK TESTING GENERAL REQUIREMENTS

The owner/operator shall. conduct stack testing within 60 days of achieving the
maximum production rate, but not later than 180 daye after initial start up.

‘Pursuant to the Regulations of Connecticut State Agencies, the owner/operator of
this facility shall submit an Intent-to-Test (ITT) package consisting of an ITT
form (Form AE404}) and a best protocol. The test protocol shall be consistent
with the Bureau’s Emigsion Source Test Guideline specifying the test wethodology
to be followed and the conditione under which the process and ite control
aguipment will be operated The process shall be operated at a minimum of 90%
of the permitted maximum rated capacity and the contrel eguipment shall be
operated as specified in this permit.

"All proposed test methoeds shall comply with appropriate Federal test methods or
methods acceptable to the Bureau. The ITT package must demonstrate compliance
with applicable weguirements of the Code of Federal Regulations {CFR) Title 40
Parte 51, &0 and €1. B2Any propesed test methods that deviate from those
gpecified in these regulations must be approved by the Bureau prior to stack
testing. All sampling ports shall be installed and located in compliance with
40 CFR Part 60 Appendix A, Method 1. Final plans showing the location of all
gampling ports shall be gubmitted with the ITT package to the Air Bureau's
Source Emission Monitoring Unit for approval prior to stack testing. Please
gubmit an criginal and one copy of the ITT package to: Bureau of Air
Management, Source Emission Monitoring Unit, 79 Elm Street, 5th Floor, Hartford,
Connecticut 06106-5127.

An inspection of the source may be conducted to verify that appropriate
instrumentation ie availlable, and to determine the source process parameters,
indicative of compliant operation, to be monitored during stack testing. Once
the ITT package is approved, the owner/operator shall be notified, in writing,
by the Bureau’'s Source Emisslon Monitoring Unit.

‘The source test must be scheduled, monitored by Bureau personnel, and completed
within 60 days from the date of Bureau approval of theé propoped ITT package. It
ig the source’s responslblllty to conduct preparatory testing for tuning or
debugging purposes prior to the Bureau-monitored stack testing. An acceptable
test report must be submitted to the Bureau within 45 days of the complezion of
emispicns testing. For emission tests being conducted pursuant to 40 CFR Part
&0, the test report is to he submitted within 180 days after the initial startup
date or within 60 days after reaching maximum production rate (ref. § 60.8(a}).
For those tests beging conducted pursuant to 40 CFR Part 61, the test report is
to be submitted within 31 daye after completion of the test {(ref. § 61.13(f))
The owner/operator sghall respond to any test report deficiency within 15 days of
notification by the Bureau. ‘

In the event thalt the stack test report is unacceptable, or the tested values
show that the source is not in compliance with applicable permit conditions or
regulations, the owner/operator must respond to and correct any deficiencies.
In the event of permit non-compliance, the owner/operator must submit to the
Engineering SBection an evaluation of the cause of non-compliance and the remedy
to bring the source into compliance with the permit conditions.

revised 4/4/08
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COMMUNITY BENEFIT AGREEMENT
This Community Benefit Agreement (this "Agreement") is entered into as of August 28~
2008 (“Effective Date™), by and among Waterbury Generation, LLC, a Connecticut limited
liability company with a principal place of business at 20 Church Street, Hartford, Connecticut
(hereinafter “WatGen”) and The Brooklyn Neighborhood Association, being a group of
Waterbury residents who live in the neighborhood where the proposed power plant will be
located; The Hopeville Neighborhood Association, being a group of Waterbury residents who
live in the Hopeville section located to the southeast of Brooklyn; The Mohawk Park Civic Club,
a club with dues paying members who live in the Mohawk section of Waterbury which is located
southwest of the proposed power plant; The Town Plot Neighborhood Association, Inc., an
association of members from the Town Plot section of Waterbury, located immediately west of
the proposed power plant; Gilmartin Community Club, Inc., a club of members from the section
of Waterbury located southeast of the proposed power plant; Connecticut Coalition for
Environmental Jl;stice, Inc., a Connecticut non-profit company with a place of business at 10
Jefferson St., Unit C-1, Hartford, Connecticut; Power Without Pollution Coalition, an informal
association of Waterbury neighborhood groups; and The Waterbury Neighborhood Council, an
informal association of interested Waterbury residents; (collectively, the “Intervenors™).
WatGen and each Intervenor are each referred to herein as a “Party” or, collectively, as the
“Parties”. The promises contained in this Agreement represent full and mutual consideration
therefore.
WITNESSETH
WHEREAS, on or about September 4, 2007, as amended by addenda dated March 4,

2008, March 18, 2008, March 27, 2008 and March 31, 2008, the Applicant applied to the



Connecticut Department of Environmental Protection (“DEP”) Bureau of Air Management for a
New Source Review Permit (the “Permit™) to construct and operate an approximately 96 MW
simple-cycle LMS100 PA combustion turbine generating peaking facility in the City of

Waterbury at 725 Bank Street (the “Facility” or “WatGen Facility”).

WHEREAS, on April 14, 2008, the Connecticut Siting Council issued its Findings of
Fact, Opinion and Decision and Order, finding that the approximately 96 MW simple-cycle
LMS100 PA combustion turbine generating peaking facility and associated 115 kilovolt
transmission line tap to interconnect with The Connecticut Light and Power Company’s
transmission system, including all associated equipment and related site improvements (the
“Project™), would not have any substantial adverse environmental effects, and pursuant to Conn.
Gen. Stat. § 16-50k(a), a Certificate of Environmental Compatibility and Public Need was not

required.

WHERFEAS, on or about May 9, 2008, the DEP published a Notice of Tentative

Determination declaring that a tentative determination to approve the Permit had been made.

WHEREAS, on or about June 5, 2008, a Request for a Public Hearing was filed with the
DEP by The Brooklyn Neighborhood Association, The Hopeville Neighborhood Association,

The Mohawk Park Civie Club, and The Town Plot Neighborhood Association.

WHEREAS, on or about June 5, 2008, The Brooklyn Neighborhood Association, The
Hopeville Neighborhood Association, The Mohawk Park Civic Club, the Waterbury
Neighborhood Council, Inc. and The Town Plot Neighborhood Association (the “initial
Intervenors™) filed a petition for “intervenor status™ with the DEP with respect to the Application

for the Permit, which petition was deemed insufficient and the initial Intervenors, joined by the



Power Without Pollution Coalition and the Gilmartin Community Club filed a Revised and

Supplemented Petition for Intervenor Status on June 26, 2008.

WHEREAS, on or about June 10, 2008, Janice Deshais, Director of the Office of
Adjudications, issued a determination that an adjudicatory hearing would take place for PAMS

No. 200702004 (the “Air Permit Proceeding”).

WHEREAS, on July 2, 2008, Attorney Walter A. T'wachtman, Jr. representing the
Intervenors, submitted correspondence to the Hearing Officer for the DEP’s Office of
Adjudications (“Hearing Officer”) specifying that the initial Intervenors, along with Power
Without Pollution Coalition and the Gilmartin Community Club, relied upon Conn. Gen. Stat. §§
22a-19 and 4-177a as statutory authority supporting their petition for intervention; however, the

Revised and Supplemented Petition was also deemed insufficient.

WHEREAS on July 24, 2008, the initial Intervenors, along with the Connecticut
Coalition for Environmental Justice and the Gilmartin Community Club, filed a 2™ Revised and
Supplemented Petition for Intervenor Status and on or about August 5, 2008, the Intervenors
were granted intervening party status in the Air Permit Proceeding pursuant to §22a-19 by the

Hearing Officer from the DEP’s Office of Adjudications (“Hearing Officer”)..

WHERFEAS, a Notice of Public Hearing was published in the Waterbury Republican on

July 3, 2008.

WHEREAS, a hearing was conducted by the DEP’s Office of Adjudications beginning
on August 11, 2008 through August 14, 2008, during which the Intervenors were represented by

counsel, specifically by Walter A. Twachtman, Jr., Esq. and during which hearing the



Intervenors raised concerns regarding asthma, other respiratory illnesses and environmental

justice issues.

WHEREAS, on or about August 12, 2008, a Public Hearing was conducted within the
City of Waterbury during which members of the commumity expressed concerns about asthma

and other respiratory illnesses within Waterbury.

WHEREAS, in light of the concerns raised by the community and the Intervenors, and
subject to the terms and conditions set forth in this Agreement, WatGen proposed, and has

agreed, to establish the Community Benefit Fund as described herein.

NOW, THEREFORE, in consideration of the mutual promises contained herein, and for
other good and valuable consideration the receipt and sufficiency of which is hereby
acknowledged, the Parties hereto agree for themselves, their successors and assigns as follows:

1. Preamble. The above recitations are true and correct, and are incorporated by
reference herein.

2. Establishment of a Community Benefit Fund.

(a) Promptly following the issuance by the DEP of a final, unappealable NSR Permit
in the form attached hereto as Exhibit A (the “Final Permit”), WatGen shall donate funds as set
forth below into a charitable trust, charitable organization, or other agreed upon tax-advantaged
charitable entity (the “Community Benefit Fund™) and from which such funds shall be used to
fund projects to reduce asthma and other respiratory illnesses, and asthma triggering conditions
in the Waterbury public schools, or other public facilities around the Project, or for other projects
approved by the Community Benefit Fund to benefit the local community.

(b)  The Parties shall work cooperatively and in good faith to develop the governing



documents for the Community Benefit Fund and to select the independent Community Benefit

Fund manager(s). The Community Benefit Fund shall not be political in nature.

(¢)  The Community Benefit Fund documents will establish the procedures and

standards for selecting acceptable projects and distributing funds. The types of projects to be

included in the Community Benefit Fund documents as projects for which funds may be used

shall include the following:

i

il

iii.

iv.

Annual inspection, cleaning and maintenance projects at
Waterbury public schools that are designed to reduce asthma and
other respiratory illnesses, and asthma triggering conditions, such
as dust and mold. Preference shall be given to schools closest to
the WatGen Facility;

Other projects designed {o address asthma and/or other r_espiratory
illnesses in Waterbury’s South End Neighborhood, as determined
by the Commumity Benefit Fund manager(s).

Development of a recreational resource plan for the development
of recreational resources in Waterbury’s South End Neighborhood;
and

Provision of refresher hazardous material training for the local

firefighters.

(d) The Community Benefit Fund documents shall include provisions to encourage the

Community Benefit Fund manager(s) to seek and apply for additional funding as available from

governmental, quasi-governmental, charitable and eleemosynary entities and institutions and

other programs to increase or supplement the funds available for the purposes stated therein and



described above.

(e) On or before July 1, 2009, WatGen shall donate $90,000.00 into the Community

Benefit Fund and shall thereafter donate an additional $90,000.00 into the Community Benefit

Fund annually on or before July 1 of each year for each of the following nine years, with the

final donation being made on or before July 1, 2018.

3. Permit Issuance. On or before August 25, 2008, the Parties, together with the

DEP Air Management Bureau staff, shall submit an Agreed Draft Decision to the Hearing

Officer and shall urge the DEP to immediately issue the Final Decision and the Final Permit,

which Final Permit shall include the following condition in Part ILA:

In addition, the turbine may only be fueled by ULSD when:

()
()

(if)

(iv)

(vi)

the interruptible natural gas supply is curtailed;

there is a failure of the equipment required to allow the turbine fo
wtilize natural gas;

the turbine is starting up, or commissioning or testing the ULSD
firing capability of the turbine;

there is routine maintenance of any equipment required to allow
the turbine to utilize natural gas or ULSD;

as required, periodically to maintain an appropriate turnover of
the on-site fuel oil inventory as recommended by any of the
equipment manufacturers or as otherwise required by prudent
utility practice; or

otherwise required to comply with the requirements of the Master
Agreement for Generation Projects between Waterbury Generation
LLC and The United Muminating Company, dated as of May 21,
2007, as approved by the Connecticut Department of Public Utility
Control.

4. Other WatGen Commitments.

(a) WatGen shall not modify or expand the WatGen Facility beyond its nameplate

capacity or convert the Facility into combined cycle unit.



(b} WatGen shall take into consideration the Intervenors’ concerns regarding the
potential for graffiti on the fence around the WatGen Facility, place any protective fencing (e.g.
barbed wire) in a way that it is least visible from the exterior of the fencing, and consider the
utilization of a chain link fence with back-up arborvitae plantings.

(¢) WatGen shall designate a Community Liaison Officer as a point of contact for
members of the local community. The initial Community Liaison Officer will be James Ginnetti,
Vice President of External Affairs. The Community Liaison Officer shall establish a
communication plan to facilitate communications between WatGen and the local community.
Such plan will provide for: (i) the posting of public information regarding the WatGen Facility
on its website, which information shall at a minimum, include copies of all official stack test
results submitted to the DEP, links to the Energy Information Administration website which
contains monthly and annual data on generation and fuel consumption, and links to the U.S. EPA
Clean Air Markets website which contains data on operating hours and emissions; (if) meeting
with one representative from each of the eight Intervenors (the “Intervenor Representatives™)
prior to commencement of commercial operations at which WatGen will describe its Emergency
Action Plan and communication plan; (iii) providing notification to the Intervenors of any
application to the DPUC for approval to change ownership or control of the WatGen Facility;
and (iv) the establishment of a hotline and email address through which questions or concerns
can be submitted to the Community Liaison Officer. In addition, on or before 90 days after
commencement of commercial operations, WatGen shall provide a tour of the WatGen Facility
to the Intervenor Representatives. At the request of the Intervenor Representatives, WatGen will
provide such tours on an annual basis and copies of any reports of any emergency or malfunction

of the equipment described in the Final Permit that is required by the Final Permit to be



submitted to the CT DEP.

5. Intervenors Commitments.

The Intervenors, jointly and/or severally, on their own behalf and on behalf of their
members, agree to the following:

()  The Intervenors shall discontinue opposition to and shall cooperate with WatGen
in urging immediate issuance of the Final Permit. The Intervenors will cooperate with WatGen
and the DEP Air Management Bureau staff in providing an Agreed Draft Decision to the Hearing
Officer as set forth in Paragraph 3 above and in taking all other steps necessary to facilitate the
issuance of the Final Permit as soon as practicable.

(b)  The Intervenors waive the right to file any exceptions with the Commissioner
regarding the Hearing Officer’s recommended final decision and/or Final Permit. The
Intervenors agree to execute a letter to the Hearing Officer, to be submitted with the Agreed
Draft Decision, confirming that they waive their right to file any exceptions to Hearing Officer’s
recommended final decision within fifteen days.

(c) The Intervenors waive the right to file a motion for reconsideration, reversal,
modification or correction of the Commissioner’s Final Decision.

(d)  The Intervenors waive all rights to appeal the Final Decision and Issuance of the
Permit.

(e) Interve;lors shall not oppose WatGen in obtaining any and all other permits or
government approvals required for the Project.

(f) Intervenors shall withdraw any other pending objections or requests to reopen

proceedings related to the Project.



(g)  Intervenors shall not take any appeals from, or otherwise challenge, the DEP’s
decision to issue the Final Permit or any other governmental approvals necessary to construct or
operate the Project, and they further agree that if any individual files such a legal action in
connection with the NSR Permit, Intervenors will support WatGen’s actions to dismiss such
legal action.

6. Binding Agreement. This Agreement shall be binding upon and shall inure to
the benefit of the Parties and their respective successors, and assigns.

7. Modification. The Parties agree to be legally bound and hereby agree that this
Agreement can be modified only by a writing signed by all Parties that recites the specific intent
to modify this Agreement.

8. Execation. The terms of this Agreement are the product of mutual negotiation
and compromise among the Parties. The meaning, effect, and terms of this Agreement have been
fully explained to the Parties, and the Parties understand that this Agreement settles, bars, and
waives any and all claims that the Parties have or could possibly have against each other, unless
prohibited from releasing such claim by law or specifically identified herein. The Parties have
reviewed this Agreement and are fully aware of their terms and conditions, and have voluntarily
and without coercion or duress of any kind entered into this Agreement and the documents
executed in connection with this Agreement.

9. Advice of Counsel. By executing this Agreement, the Parties acknowledge that

they have had the opportunity to review the Agreement with counsel regarding the construction
and the terms of this Agreement.
10.  Dispute Resolution. In order to provide a prompt and economical means of

resolving all disputes arising under this Agreement, the Parties agree to the following procedures



for resolving disputes. First, the Parties will confer informally and in good faith to resolve any
disputes arising under the Agreement. If a resolution is not reached through the informal process
described above within a reasonable time, the Parties agree to submit the dispute to mediation
before an independent Mediator. The Parties shall select an independent Mediator who is
mutually acceptable to them, with the requirement that the Mediator be an experienced
environmental lawyer. The Mediator shall, in his or her sole discretion, establish a procedure for
resolving any disputes, but shall use his or her best efforts to issue a ruling within thirty (30)
days of his or her appointment. The ruling of the independent Mediator shall be enforceable in a
court of competent jurisdiction, on the same terms as arbitration awards are enforceable in the
Courts of the United States. Each Party shall pay its own costs of such mediation and the costs
of the Mediator shall be shared equally among the Parties; provided however, that if WatGen
breaches its obligation to make payments to the Community Benefit Fund, as required hereunder,
the Mediator may, as part of his or her decision, award reasonable attorneys fees and costs to the
prevailing party.

11.  Entire Agreement. It is understood and agreed that this Agreement and other
documents contemplated herein constitute the entire agreement between the Parties, and no oral
statements or promises, and no understandings not included in this writing, shall be valid or
binding.

| 12.  Counterparts. This Agreement may be executed in counterparts, or any number
of duplicate originals, all of which shall constitute one and the same instrument. The Parties
further agree that execution of facsimile copies of this Agreement, as well as faxed signatures,
shall be valid.

13.  Good Faith Covenant. The Parties agree that their actions and dealings with
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each other shall be subject to an express covenant of good faith and fair dealing. The Intervenors
have entered info this Agreement on behalf of themselves, their respective members and their
officers and directors. The Intervenors believe, in good faith, that this Agreement is in the best
interest of the Intervenors, their members, the neighborhoods in proximity to the Facility, the
residents and especially the school children who live in the:;e neighborhoods and the City of
Waterbury, but the Intervenors do not represent all residents of the City of Waterbury.

14.  Severability. The Parties agree that if any provision of this Agreement is
declared or determined to be illegal, invalid or unenforceable, the remaining parts, terms and
provisions shall not be affected, and the illegal, unenforceable or invalid provision shall not
apply.

15.  Headings. The paragraph headings herein are for convenience or reference only,
and shall not limit or otherwise affect in any way the meaning or interpretation of this
Agreement.

16.  Effective Date. The Effective Date shall have the meaning set forth in the
Preamble.

17.  Governing Law. This Agreement shall be governed by and construed in
accordance with the domestic law of the State of Connecticut without giving effect to any choice
or conflict of law provision or rule (whether of the State of Connecticut or any other jurisdiction)
that would cause the application of the law of any jurisdiction other than the State of
Connecticut.

18. Time is of the Essence. Time is of the essence of this Agreement. The donations

and other commitments of WatGen in this Agreement are directly dependent upon WatGen’s

receipt of the Final Permit and ability to begin construction of the Project as soon as practicable.
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Dated this 25" day of #ag 4st, 2008,

Un Behalf Waterbury Generation, LILC:

W / 44/1,&—/———\ On Behalf of The Brooklyn

Neighborheod Association; The

Mark R. Sussman, Esq . Hopeville Neighborhood Association;
Murtha Cullina LLP The Mohawk Park Civic Club; The
CityPlace I, 185 Asylum Street Town Plot Neighborhood Association,

Hartford, CT 06103 Inc.: & /%
Va4 \J Lavkrence V. DePillo
Curtis Morgan, CEO and President 11 Steuben Street
Waterbury Generation, LLC Waterbury, CT 06708
20 Church Street, 16™ Floor
Hartford, CT 06103
On Behalf of the Connecticut Coalition

On Behalf of The Brooklyn Neighborhood for Environmental Justice, Inc.:

Assoeciation; The Hopeville Neighborhood , <
Association: The Mohawk Park Civi MZ?@MM___
ssociation; The Mohawk Park Civic Mt

Club; The Town Plot Neighborhood ; lition £ . q
Association; Gilmartin Community Club; Connecticut Coalition for Environmenta

Power Without Pollution Coalition; The Justice
Waterbury Neighborhood Council, Inc.;

P.O. Box 2022
Hartford, CT 06143

On Behalf of Gilmartin Community
Club; Power Without Pollution

Walter A. Twachtman, Jr., Esq. Coaﬁﬁ(’f: TS
Boscarino, Grasso & Twachtman, LLP * g‘ﬁ
628 Hebron Avenue, Building 2 vad -

Suite 301 Steven Schrag

Glastonbury, CT 06033 14 Quentin Street

Waterbury, CT 06706
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On Behalf of Brooklyn Neighborhood

Assomiwn' g/@

Lisa Velez, Preszden
41 North Leonard Street
Waterbury, CT 06708

On Behalf of Hopeville Neighborhood

' Theodore J. Derouin, Jr., Vice-President
“34 Pledmont Street

Waterbury, CT 06706

On Behalf of Mohawk Park Civic Club

"Antomette D’ Aimelda Pres1dent
177 Allen Street
Waterbury, CT 06706

On Behalf of Town Plot Neighborhood

Association:
/ %

ﬁf)seph C. Savoy, President
168 Lucille Street Extension
Waterbury, CT 06708

Mry Neighborhood Council,
(g(shua DeAngelus
Hillside Avenue

Waterbury, CT 06710
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